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IN THE uN'I'TED STATES DISTRICT COtJRT 
FOR TSE. DISTRICT OF eO'LIMBIA 



) 



m SB: 



) MISC. Wo, 0^6-0442 



GOMfTM'IAMQ BAY 
DETAINEE :L IT IGAT lOM" 



DEGLARATIO'N OF MICittBL V. HAYDEH, 
DIRECTOR, GENTimii INTELLIGENCE AGENCY 



I, EIICHsEL V. jaYDEN, hfireby declare ana state:- 
1. I are the Diirector o£ the Centx'ai Intelligence Agency 
(CIA) and liave aer'/ed in this capacity .since 30- J'Say- 2'00i£.. In my 
capacity' as Director, I lead the CIA and manage the Intelligence 
Community's human intelligence and open souxce collection 
programs on behalf of ths Director: of National Intelligence 
(DMi) . I have held, a number of positions in the intelligence 
CoiEKKunicy, including Principal Deputy Director of Satiosial 
Xntelligence, ■ f ram April .2005 to May :2006; Director, 'Hatlotial 
Sec-urity .SSEncy/Chief, eeirtra.1 Security Service {HSA/GSSi ,, rort 
George Q. Meade, Ma.i~yland, from March 139B tO' .April 20'DS;. 
Comma.nder of the Alx' Intelligence Agency and .Director of the 
Jcint Ccrffmand .and Co.ritr-al ^Warfare Center, both 'headQTj.a:K* tared at 
Kelly Air B'orce Base, Texaa-, from Januar-y 1396 to^ Septeinber 
l.SS'7; a.nd D.irector, Intelligence Dirsctcrate, U.S. European 
Coiranand, Stuttgart, Germany, from. May 1953 to October 19'S5.. 
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2.. X was a foiir-s.tar general in, Chs United States Air 
For-ce until my retirerrnsnt from che Air Force en 1 J-aly 200S and 
ha\fe held penicT scaff positions at the Pentagon^ the bTational 
Security Council {imc) , and the U.S. Embassy in Sofia, Bulgaria,, 
as v;ell as ser^.-ing as Depucy Chief of Staff for United, Kations 
CCTTiHtand and IJ.S. Forces Ptcrea, „ I entered active doty in 1S6S as- 
a distingi,Jislied gx-ad\ifit€ cf the Ressr'.-e 0.f facer Training Corps' 
program . 

3 . I make the f ollcwirig statements based, upon TRV perSQnal 
knowledge and, infortiiation p,rovided to^ roe in, 'Eiiy official 
capacity., 

4 . The pi2:rpose of this declaratioK and my aecompanying 
clasBified declaration is to describe for the Court why the Cli^ 
is expeiriencing delays in prcviding dcGurne,nt,s and inxormation, to 
the Deparcrrient of Justice IDOJl aii,d Depa,rtment of- Defense (DOD') 
for use in haiieas litigatiGn. 

I. Purpose Of Th.is Peclaration 

k. The Bouffisdi'ene JD ec dsj-Qii 

5. Through the exercise of Eiy official duties, I have ,be,en 
advi,sed of che IF. S. Scpreme Court-' s decision ixi Boumedi=e.nG v. 
Bush I 12S S. Ct. 2229 (2 008),,. and its impact on the habeas , 
corpus litigation in t,hs Onited States Ddstrict Court for the 
Bistricc of ColuiP;bia,, which involves individuE,is 'detained by the 
United States as alien enemy coKibatants at the 13. S. ITaval Base 
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Guaiitanamo Bay, Cuba- I understand that a, majority of these 
pending habeas petitions have been transferred to this Court for 
initial rialiiigs on corn^nvon issues and administrative matters. I 
also, am aware that the Court has issued a scheduling order that 
requires the GoverniRent to file fifty factual returns to the 
habeas petitions per nionth •until the Government ha-^ responded to 
all of the petitions . 

6 . Since the Houmsdiene decision and the^ entry of the 
Court's scheduling order, the CIA has 'woi^^ed diligently to 
establish a process and devote the personnel resoufces necessary 
to review the large volume O'f documents and information that the 
Government proposes to include in its factual returns- In lighu 
of the large quancity of cases .and the very tight schedule,, the- 
CIA has consolidated and streamlined the reviev.' proc'ess to the 
maximum extent possible without sacrificing the- care and 
deliberation that, must be employed to safeguard the na;tio,aal 
security by protecting classified foreign inteiligence sources 
and methods from unauthorized disclosure. I have made it clear 
to my senior manager's that meeting the Court ' s ,s.chedule is a, top 
prioricy £or the CIA. To "hat end, I have allocated additic^nal 
personiiel to those components involved in the habeas review 
process and have directed CIA managers to ensure that stich 



3-. 
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personnel have all the resouxces that they need," Despite this 
effort, the CIA has noc been able to complete its revievj of ail 
of the first fifty factual returns by 29 August 2008. In this- 
declaration, I v/ill describe the claasified iiif orma.tic>n 
implicated by the habeas litigation, the purpose of the CIA 
review process j the siature ox the review process, and the delays 
in completing chat process for all fifty return.-s. 

7. This tmclassif ied declaration describes ^ to the extent 
possible on the- public record, the reasons- for the delay in 
completing .all of the factual returns. I respectfully refer the 
■Court to ray clsissified .declaratiOii , TAfhich is submitted fox the 
•Courc's in camera, ex parte review because it contains 

classified information that cannot- be disclosed pubilicly in rciy 
unclassified declaration. 

B. CIA inforaiatiGn at Issue 

8, Much of the inforination upon which DOD relied in .raaking 
its. enemy combat ant determinations and upon which DGJ proposes 
to rely in its factua.l -ireturns- derives from classified CIS, 
intelligence 3'eports. CIA intelligence reports are classxfied 
.because they contain information that was clandestinely -a.cg7aired 
by the CI.^. ; that is, information that is not available from any 
other sour'ce, CIx\ intelligence reports also are classified 



" More than fif'hy CiA attarnays, psraiegals, subject mattsr e^5l■erts, and 
J classifi-c.g.ti.oii officials are involved -in tha liabeas- review process., 



Case 1:05-cv-01646-UNA Document 55-5 Filed 08/29/2008 Page 6 of 13 



because public disclosure of the iiif.ormacion contained tlierein 
vrould tend to reveal che clandestine intelligence activities, 
sources, and methods by v/hich the CIA collected the inforTfiation. 
TJnaiith-orised disclosure of tlie classified inforroation in CIA 
intelligence reports reasonably could be expected to result in 
damage to tKe national security, which, includes defense against 
transnatiop-al terrorisrt?i, that I describe in ray classified 
declaration. 

9:- Before the CIA- can axithorize DOD and DOJ to include 
classified CIA documents or inf orraation in the Government's 
factual returns, the CIA must first determine whether disclosure 
o£ such information ~.o the Court ,. petitioners' counsel, 
jDetitiQriers, ox the public could- be expected to damage the 
national security. This predictive jiidgraent cannot be: made on 
an abstract .basis. R.ather, such judgitierit-s -must be made by 
experienced intelligence professionals .after .review on a 
document -by- document basis. The classified CIA information 
implicated by the habeas litigation, falls broadly into^ three 
categories: a) foreign gvovernment inf orm.ation.,; b) foreirgn 
relations and foreign activities of the United States; and c) 
intellig-ence activities, sources, and methods;. I will d-iscuss 
each of these -categories of classified infC'rmation. in turn. 

10. First, inuch: of the classified CIA .in.form.ation 
implicated .by the hab.ees litigation v.'as provided to the GIA by 
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the intelligence or seeuricy sei-^ices of fox-eigri governments 
with whom the CIA has conf idential intelligence -sharing 
agreeniexits . Second, much of the classified CIA information 
iraplica.ted by the habeas litigation concerns the foreign 
relations and foreign activities of the United States. Finally, 
iiiuch of the. classified 'CIA information implicated by the habeas 
litigation was collected thx-ough clandestine intelligence 
activities, soux'ces, and iTiethods . 

C. Damage to the ?fetional Security 

11, I recognize that the Cottrt- has^ not ordered any 
classified infoi-mation to be publicly disclosed. Nevertheless, 
e.j'Cceptionally grave damag-e' ro the natioiiai security reasonably ■ 
could be expected to result if the CIA's deliberative revievaf 
process for the disclosure of classified information if3 riot 
followed during the habeas litigation. 

12.. I understand that more than 200 habeas petitions, have 
been filed in the £iistrict Court, I also under sta.ad that each 
detainee tyrjically is repr-esented by several attorneys. As a. 
result, the CLA documents ciced in the Government's factual 
returns will be disclosed to several hundred, private attorneys 
who are not employees of the U.S. Govei'nraenfc . and who are not 
trained in handling classified information. With S.O' many 
untrained individuals a.llov;ed access, to .such sensitive 
information., I believe chat unauthorised disclosures, even if 
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inadvertent, ariS noc only probable, b'Ut inevitable. The degree 
to vrtiich access to much of the classified information implicated 
by the habeas litigation iiS strictly controlled and iimited to 
only a snr.all Eustiber of eTRplcyees o^f the federal govemment is 
de^scx-ibed more coitipletely later in Tiy classified declaxation . 
Tine Execative ox'der end agency x-egulatioraS cantrolling access to 
classified information recocmise that limiting the n-airb>er of 
people with access to classified inforraatiort is a necessary step 
in, safegnj.arding' such infcrruation... If ths CI,Ai, do,es not follow 
'Lzs rigorous review process for dccuments implicated by the 
habeas litigation,, the U.S, -Governnient vd,ll not be able ,to 
adhete to its carefully administered policy of cGmpa-rtmenting- 
its most highly sensitive iaforraation, which would imaeceptably 
irkCrease the likelihccd of uriauthorized disclosures. 

13. Cili s'ufc'jecc matter experts, of v^hom there are a. 
limited number^ -niusc conduce a line-by-line review- of docutneats 
detex'TTiirisd by DOD and DQJ to foe pertinent to a petitioner's 
status as an enemy combataBt to determine whether the docuraeat 
can. be provided in redacted form, to petitioner's counsel o^r if 
it mast be provided only to the Court, or possibly not. at all. 
5.B mentioned above, significant CIS personnel and reso'iirces h&ve. 
been redirected, to meet the. Court's habeas schgdule. The 
redir'ection of these resources is in an effort co attempt to 
conroly with the Court's habeas schedule. Were the CIA to cut 
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corners isi its revi-w process or ccnaact t&e process wacnout 
sufficient deliberaxicn regarding imporxant U,S, national 
security interests., it is very possible that intelligeTice 
sources stid menhcds could be cc:iiipx'ct?iised ■ari:d foreigrs. z-elatio-ss 
disxTiipted,. In that cii-cumstance , there woulid be excepticnally 
gravf2 damage to the iiational -security of the United iStates, 
partic-dlarly to the CIA's rjriTEary goal of protecting' the count:ry 
from terrorist attacks.. 
II . Classiflcatior!. Aathority 

14. The CIA was established by section 10-4 fa) of the 
Hational Security Act of .1.347 ifthe Actji , as .aisended, SO U..S.C..rt.. 
§ 40.3-4. Section 104A ox the Act, 50 U.S.C.A. § 403-4a, 
establis.hed. the position of Di rector o£ the Central Xateiligeiice 
ka&ncy {i>Cl.?k) , xhase d;j.ties and responsibilities include serving 
as head of the CIA and collecting inforwiation through. htiiR.sjn 
sources and by other appropriate ■means; correlating arid 
evaluating intelligence, re l.a.ted to the national s,-ecurity- and, 
providing appropriate dis;£SCiiina.tlon of such, intelligence; 
providing overall direction nor eoordiaation of the collection 
of .national intelligence, outside the United .St5:tes through human 
sources by elements of the intelligence. cCiTsmunity authorized to 
undercake such collection,- and performing such other: functions 
and dutie.s related to intelligence affecting the national 
security as the ?,re,sident ,, or the DHX,, may direct., .a. fflore 
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particularized statement of the authorities of the DCIA and the 
CIA is set forth in sections 1.6 and 1.7 of Executive Order 
12333, as amended.." 

15. Section lG2Ai;i}(l) of the Act, 50 u.S.C.A. § 403- 
l(i)(l), provides that the .DNI shall protect intelligence 
sources and methods £rom unauthorized disclosure.. Under the 
direction of the DWI pursiaa.nt to section 102'A, and in accordance 
with section 6 of che Centra.1 Intelligence Agency Act of 1949,, 
as amended, 50 U.S.C.A.- § 40'3g, and section 1.6 (d) of Executive 
Order 12333,, as amended, the Director of the CI.'l. is respcaisible 
for protecting CIA intelligence sources .and methods from 
-unauthori.sed disclosure. The doG.uments implicated by the habeas 
■litigation contain, information that, if disclosed, would tend to 
reveal intelligence sources and methods. 

16. In acGordance v-dth section 1.3 (a) (-2) of Executive 
Order 12 953,-' the President has authorized me to exercis.e 
original TOP S.3CRET classification authority.^' Pursuant to that 
authority, I have portion-marked each paragraph of my 



- Exec. Order 123-33,, re grincad as amended in 50 U-S/Ch, g 401 note 24 (West, 
Supg. 20OS) cuid revised by Exec. Order Bo. llil.O, 73 md. Seg. -153.-25 (Juiv 
30, 20a8) . 

Ei:ec.utive Orciei- 12958 ivas an'.snded by Execucive Order 13,2 92-, Sgs Exec. Order 
So. 13292,, 5B F.ed. P.eg. 153.15 (Mar. 28, 2003) . All citations to 3xec - Order 
S!o, 1-2 55 B are to the Order a.s amended by Sxec. Oraer Islo, 132,92. Seg Bsec 
Order Ko. 12958, 3 C,F.?., 333 (1955,( , reprinted as amended in '50 uTi.C.A. § 
435 note at 1S3 (Wesc Supp . 2G0S) . 

■' Order of President, Desig-nation under E;-:ecutive Order 12958, 70 Fed. Reg, 
■21,6 09 (Apr, 21, 2005), reprinted in D.S.C.A. § 435 note at 2 05 (WestSutip. 
2CQS) . 
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classified declaration with the Level of classification and 
control markings p.ecessary for the full protection of the 
information in that paragraph. The marking "U" denotes 

unclassified inf orraaticn,- "S denotes information classified at 

the SECE.ET level because its unauthorized disclosure, reasonably 
could be expected to cause serious damage- to the national 
security; and "TS" denotes information classified at the TOP 
SECRET level because its unauthorized disclosure' reasonably 
GC'Uld be expected to caxise exce pt ional ly -grave damage to th.e 
national security- The pox'tioa-markings of eacli. para:graph also 
may identify whether additional dissemination, or access controls 

sppiy - 

17.. Section 4.. 3 of Executive Drdsr 12958 provides that 
certain senior U.S, o^fficials are authorised to establish- 
'^Special Access Frograms"' upon a finding that ■ '-'the '^mlnerability 
of J or threat to, .specific infonnation. is- excepcional'' arid "the 
h;p-rmal criteria for deterrrdning eligibility for access 
applicable to information classified at the same level are not 
deemed sufficient to protect inf orraation from unauthofised. 
disclosure." The Director of the Cl.a. is authorized to establish 
Sp.ec-ial Access Prograti-iS for intelligence activities, sources, 
and methods. Such intelligence programs aire call-ed "Sensitive 
Compartmented Ip.formaticn Programs," or -SCI Programs. 



10 
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18. The portion markings also coataia "he dissemination 
controliB ORCON, or OC, and WOFORN, or MP, ORCON (which stands 
for "Originator Cc-ritrolled" ) meaiis bhat che information cannot 
be 'further disseitiinated -.vrrhcui: axithoirization from the 
origina.ci:i.g agency, i.:i this case the CZPi. -'KiFQRK' (■v?hich stands 
for '"Slo Foreign Cissendnatiori" ) means that: the inforTnation can, 
be disseminated to U.S. persons only -and cannot be disseminated 
to foreign natioaals. 
ril .. Review- grocess in Habeas Litlgatioa. 

IS-. The CIA did not r-sceive the first draft factual 
ratiirns until 12 Aug-jsc 2003, and receiv-ed the last batch of 
factnal rerums as i-ecently as 25 Auijust 2006.. Nevez-theleas , 
the GIA managed ta coniplfite its re?/iew of a Bignificant nuTrtber 
of returns by ths 2 9 Augu.st 2003 deadline,'' As a result of its 
inttiai efforts* the: CIP. expects co be .aJbie to cciuplete its 
review of ar^y paxticular factual rstu,m v^ithirs' thirty days of 
receipt of the draft return, by the CIA. With the benefit of 
increased production, of draft factual returns by B:OJ and le.ssons 
learned in cornC'let.ing ita review of this initial set of. returns, 
the CIA goinc: tonward expects to he able to increase its rate of 
cdHjpieting reviews tov?arcs accoimiivodating the Court's schedule of 
filing fifty factual retnrn.s per month. 



'' Xr addition to the factu.al .retuiTiS filed i.n pieticions pending before this 
Court,, Che Goverri-Tien - also filed during .August 2009 « r4ambgi- of factual 
returns In pecitior-a dendma beiojre Judge Leou and >jud:g.c; Sulli-.-aTi. 



1] 
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IV'. Conclusion 

20. In my classified declaration, I ha:ve described the 
basis' for my judgment thac abandoning the rigorous deliberation 
of the CIA's reviev.' process for-th-e habeas li'tigafcion reasonably 
co'uld be expected to 'cause except ional'ly grave .dia^cnage to the 
national security by the disclosures of very sensitive 
information, if the Couxt desireB, I am willing to appear 
before 'the Court to provide addition,al information or ansv^er any 
■questions,. If iniy appsa/rance is necessary, X recjuesfc that the 
Co'urt conduct the proceedings oa an. svc ' parts basis so that I can 
elabor'ate' on the issues descx-ibed in, ■my classified ^decl9:ration... 

ii -k * ■)! 

I hereby declare under penalty of perjuty that the 
foregoing is true and coi'rec't. 

.Executed this J-'l4-K dav of . august, 200S . 





Michael V .. Hayden 

Director . 

Central Intellicrence ag'ency 
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